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COVERAGE OF ROBBERY INSURANCE 
POLICY 


In Grimes v. Maryland Casualty Co., Ill. App. Ct., {| 300,078, 
the appeal involved the construction of a robbery insurance 
policy. It was the contention of the insured that the loss suf- 
fered by him was covered by the policy, while the insurer de- 
fended on the ground that the policy did not cover the loss 
since the robbery or theft was not committed in the presence 
of the custodian of the property. 


Statement of Facts 


An ee of the insured had backed his truck, which 
contained cigarettes and tobacco he had picked up from a 
freight station, directly in front of the east freight door of 
another freight station. The employee gave one of the freight 
handlers the necessary delivery slips and asked him to get the 
cigarettes and tobacco he was to pick up. At this time they 
were standing near the freight door where the truck was 
parked. The door was closed. The handler opened the door 
and the employee then discovered that the truck was being 
driven away. The truck was subsequently recovered, but the 
= and tobacco which had been in the truck were never 
ound. 


Provisions of Policy 


The policy under which recovery was sought provided as 
follows: “Definitions, Robbery, . . . (c) by any other overt 
felonious act committed in the presence of such custodian or 
custodians and of which they were actually cognizant at the 
time, provided such act is not committed by an officer or 
employee of the assured.” The insured insisted that the policy 
covered the loss since a policy is always to be liberally con- 
strued in favor of the insured so as not to defeat, without a 
plain necessity, his claim to indemnity. 


“Presence” Construed 


The question for decision by the court was whether the 
theft of the goods was committed in the presence of the cus- 
todian. The attention of the court was not directed to any 
Illinois case where the word “presence” was defined as per- 
taining to an insurance policy. In the absence of such deci- 
sions, the court looked to the construction placed upon the 
term in discussions of the attestation of wills. An examination 
of the cases disclosed that the term “presence” means in the 
uninterrupted vision of the party referred to. Tested by this 
rule, it was plain that the theft of the insured’s goods was not 
in the presence of the custodian of them, There was a brick 
wall or a closed door between the custodian and the goods at 
the time they were stolen, and, as before stated, the custodian 
was not aware of the theft until after the door was opened, at 
which time the thief was 125 feet away and beyond the power 
of the custodian to stop him. It was the conclusion of the 
court that the words of the policy were not ambiguous and that 
under the terms of the same there was no custodian present 
at the time the goods were stolen, and the insurer, accordingly, 
was not liable. 
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% FIREANDCASUALTY % 


Public Liability Policy—A golf professional, in giving instruc- 
tions, is an independent contractor for whose acts the golf 
association is not liable. Consequently, the association’s 
insurer cannot be held liable on a public liability policy 
where the pupil is injured during such instructions, (Petrich 
v. New Orleans City Park Improvement Assn., La. Ct. of 
App.).. . ff 300,081. 


Leasehold Fire Policy.—In a suit on a leasehold fire policy, the 
plaintiff failed to establish a leasehold agreement. Conse- 
quently, it was held that he occupied the property as a mere 
licensee, and was not entitled to recovery on his policy, 
having no insurable interest. (Smith v. Royal Ins. Co., U. S. 
Dist. Ct., N. D. Cal.).. .] 300,076. 


Theft Policy.—Plaintiff, as bailee, was held to have an insur- 
able interest in the goods for which it sought recovery 
under a theft policy. Although the bailor had also effected 
insurance on the same property, it was held that a clause in 
plaintiff’s policy prohibiting “double” insurance was inoper- 
ative to relieve the insurer of liability, the court saying that 
“double” insurance cannot exist where there is more than 
one assured. (Springfield Dyeing Co., Inc. v. Automobile Ins. 
Co. of Hartford, Conn., U.S. Dist. Ct., E. D. Pa.) . . {| 300,079. 


Explosion.—An explosion resulted when plaintiff, an infant of 
tender years, dropped lighted matches down a pipe leading 
to an abandoned gasoline tank. It was held that the alleged 
trespass and contributory negligence of the plaintiff should 
be eliminated from consideration, since the infant was not 
of sufficient age or mentality to be chargeable therewith. 
(Cumberland River Oil Co. v. Dicken, Ky. Ct. of App.).. 
{ 300,080. 


Bodily Injury Accidentally Suffered—A steam pipe in in- 
sured’s building burst and certain tenants were injured as 
a result of the emission of steam. Although there was an 
appreciable lapse of time between the happening of the 
accident and the suffering from the effects of the steam, it 
was held that the consequences ensuing from the accident 
constituted “bodily injury . . . accidentally suffered” within 


the language of the policy. (Lagowitz v. United States 
Fidelity and Guaranty Co., N. Y. App. Div.) .. . J 300,082. 


Notice.—The insured, under a public liability policy, cannot 
report an accident until it has knowledge that one has oc- 
curred. Consequently, where the insured did not know that 
an accident had occurred on its premises until a personal 
injury suit was filed against it, it was held that notice to 
the insurer at that time was not untimely, even though 
eight months after the occurrence of the accident. (Stand- 


ard Accident Ins. Co. v, Alexander, U. S. Dist. Ct., N, D, 
Texas). . .§ 300,083. 


Cancellation.—The defense to a suit on a fire policy was that 
the policy had been cancelled. The insurer alleged that it 
had notified the plaintiff by registered mail, and produced 
the registry receipt, evidencing delivery of the letter. Plaintiff 
admitted receipt of a registered letter, but denied that it 
was a notification of cancellation. It was held that the evi- 
dence was insufficient to sustain a directed verdict for the 
defendant. (Fitzpatrick v. Merchants & Manufacturers Fire 
Ins. Co., N. J. Ct. of Errors and App.) {| 300,077. 


Insurance Adjusters.—A quo warranto was filed against the 
respondent insurance adjuster, charging the unlawful prac- 
tice of law. The respondents filed a general denial to the 
charge, to which the relator filed a demurrer. It was held 
that the trial court erred in sustaining the demurrer, since 
che burden of proving the practice of law was upon the 
relator. (J. L. Wilkey & J. L. Wilkey, Adjuster, Inc. v. State 
ex rel. Smith, Ala. Supreme Ct.).. .§ 300,084. 


Cross-examination.—In the absence of any proof of the incen- 


diary character of the fire, evidence elicited on cross-exam- 
ination that insured had had a fire fourteen years before 
would be wholly irrelevant and immaterial and effectual 
only to prejudice the jury. (Miskovich v. Firemen’s Ins. Co, 


of Newark, N. J., Pa. Superior Ct.) . . . | 300,085. 


% NEGLIGENCE * 
(Other than Automobile) 


Explosion of Electric Switch—The plaintiff was severely 
burned when an electric switch exploded and ignited some 
natural gas in the building where the switch was located. 
The defendant was not liable as the evidence failed to show 
that it had knowledge that gas was escaping and that the 
use of the equipment was therefore dangerous. (Kelly v. 
Public Service Co. of Northern Iil., Il. App. Ct.) . . . | 400,350. 


Removal of Light Pole.—The plaintiff was struck and seriously 
injured by a wooden pole supporting electric wires which 
the defendant’s employee was attempting to remove from 
the tree where it had fallen. Judgment was entered for the 
defendant on appeal since the plaintiff was guilty of con- 
tributory negligence barring recovery in deliberately stand- 
ing in a place of danger. (Dezelan v. Duquesne Light Co., 
Pa. Supreme Ct.).. . J 400,339. 


Uncovered Sewer Manhole.—The plaintiff was walking through 
a prairie at night along an unimproved street and at a point 
where the streets would have intersected if the streets were 
completely finished he stepped into an uncovered sewer 
manhole and sustained severe injuries. The defendant's 
contention that it was not liable for failure to keep an 
imaginary street in reasonably safe repair was without 
merit as there was a duty to maintain the improvement 
it had already installed. (Kondrath v. City of Chicago, 
Ill, App. Ct.) . . .1 400,359, 


Defective Sidewalk.—Contributory negligence is not imputable 
to a person as a matter of law from the mere fact that he 
attempted to pass over a walk that was obstructed or out 
of repair, providing the obstruction or other defect was 
such that a person of ordinary intelligence could reason- 
ably have believed that, with proper care and caution, he 
could have passed with safety notwithstanding the defect. 


(Enyeart v. City of Lincoln, Neb. Supreme Ct.). . . J 400,363. 


Waxing Floor.—The plaintiff slipped and fell on premises 
leased by the defendant, the floor of which at the time of 
the accident was being washed and waxed, rendering it slip- 
pery. The washing and waxing of the floor was not in and 
of itself inherently dangerous rendering the defendant liable, 
though in both operations parts of the floor during the 
actual process were my oy | made temporarily wet and 
slippery. (Eisenberg v. Irving Kemp, Inc., N. Y. App. Div.) 

. .[ 400,357. 

Electrocution.—The plaintiff’s intestate died from contact with 
wires carrying electricity which were strung low over the 
roof of a gin shed which the decedent was repairing. The 
decedent was not guilty of contributory negligence as a 
matter of law since he was exercising reasonable care so 
far as things appeared to him. (City of Dothan v. Hardy, 
Ala. Supreme Ct.). . . J 400,349. 

Physicians and Surgeons.—The defendant operated on the 
plaintiff using a local anesthetic which on its injection 
caused a burning sensation. Following the operation at 
the point of injection a hard black tissue formed which the 
plaintiff alleged was caused by novocain containing a for- 
eign substance. Since the plaintiff introduced no expert 
medical testimony but relied on the doctrine of res tpse 
loquitur the court properly sustained the defendant’s mo- 
tion for nonsuit. (Lippard v. Johnson, N. C, Supreme Ct.) 


{ 400,362. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Poisonous Dye.—The plaintiff sought to recover damages for 
personal injuries sustained as the result of getting dye in 
her eye. Actionable negligence resulted from putting a 
product containing a poisonous ingredient on the market, 
and it was unnecessary for the plaintiff to establish negli- 
gence in some other independent way. (Petzold v. Roux 
Laboratories, Inc., N. Y. App. Div.). . .] 400,354. 


Warehouseman’s Liability—The plaintiff sustained damages 
as the result of the alleged negligence of the defendant 
warehouseman in not protecting goods stored by her against 
fire. A directed verdict for the defendant was proper since 
the defendant carried the burden of showing the exercise 
of due diligence and the plaintiff failed to prove or indicate 
any negligence on the defendant’s part. (Davis v. Zaban 
Storage Co., Ga. Ct. of App.).. .[ 400,338. 


Treatment of Patient.—In an action for malpractice the evi- 
dence of what transpired in the hospital was not sufficient 
to carry the case to the jury on the issue of negligence but 
it appeared that the evidence of negligence in the subse- 
quent treatment was good as against a demurrer and 
required its submission to the jury. (Olinger v. Camp, 
N. C, Supreme Ct.).. . 400,361. 


Stores and Shops.—The plaintiff sustained injuries while a 
customer in the defendant’s store, when she slipped and fell 
on some ice cream which had fallen on the floor. A directed 
verdict for the defendant was proper as the evidence wholly 
failed to show that the defendant, rather than some customer, 
was responsible for the dropping of the ice cream, (Beach 
v. §. §. Kresge Co., Mass, Supreme Jud. Ct.). . .] 400,345. 


Open Cellar Door.—The infant plaintiff was injured when one 
of the two cellar doors covering the sidewalk elevator in 
front of the defendant’s premises came down and caught 
his hand as he fell on the sidewalk. The evidence showed 
that the bar was in place that held the doors open and 
under these circumstances the verdict for the plaintiff was 
contrary to the weight of the credible evidence and the 
plaintiff failed to establish any negligence on the part of the 
defendant. (Gabriel v. Hallbrett Realty Corp., N. Y. App. 
Div.).. . J 400,358. 


Malpractice.—The plaintiff sued the defendant physicians for 
malpractice for injuries alleged to have been caused by the 
negligent performance of an operation. The rule of res ipsa 
loquitur was inapplicable as otherwise no surgeon could 
operate without being an insurer of a medically satisfactory 
result, (Engelking v. Carlson, Cal. Supreme Ct.). . .{ 400,344. 


Duty to Fence Right of Way.—Where cows strayed through 
a defective fence on the right of way and entered on an- 


other’s land where they ate poisonous grass, the injuries 


suffered by the livestock were not within a statute rendering 


the defendant liable for failure to fence its right of way. 
(Kurn v. Immel, Okla. Supreme Ct.). . . { 400,343. 


Fall over Curb-Box.—The plaintiff sustained injuries when 
she tripped and fell over a curb-box. Evidence of the ex- 
istence of other curb-boxes was inadmissible. Since the 
plaintiff did not know the existence of the box in question 
her knowledge of any other boxes was immaterial. (Warren 
v. City of Waukegan, Ill. App. Ct.). . . 400,351. 


Fire Equipment.—The plaintiff sustained injuries in escaping 
from her apartment when the building owned by the de- 
fendant was on fire and all ordinary means of exit were 
cut off. The trial court properly set aside the verdict of 
the jury for the plaintiff since the installation and mainte- 
nance of fire equipment are not common law duties and 
under the circumstances even if such equipment was in- 
stalled, the failure to maintain it in a state of efficiency was 
not actionable negligence. (Stewart v. Raleigh County Bank, 


W. Va. Supreme Ct. of App.).. .] 400,353. 


Food Packed in Corroded Can.—Where the plaintiff was poisoned 
by food packed in a corroded can it was for the jury to 
determine whether the food was rendered unfit by the acts 
of the retail merchant or the manufacturer. (Hollis v. 
Armour & Co., S. C. Supreme Ct.). . . J 400,356. 


Defective Sidewalk.—The plaintiff sustained injuries as the 
result of stepping on a loose brick and falling into a place 
in the sidewalk where there were no bricks. The defendant 
city was liable because the place in the sidewalk where the 
plaintiff fell was in a dangerous condition and constituted a 
menace to pedestrians. (City of Paducah v. Vinson, Ky. Ct. 
of App.).. .§ 400,335. 


Unwholesome Food.—In an action for the death of a child 
alleged to have died as the result of consumption of un- 
wholesome food, the doctrine of res ipsa loquitur was not 
applicable and negligence could not be presumed from the 
mere fact that the food was not fit for human consumption. 
(Cannady v. Kroger Grocery & Baking Co., U. S. Dist. Ct., 
W. D. of Mo.). . .§ 400,355. 


Hotel Owner’s Liability—The plaintiff sustained injuries as 
the result of a fall in a room he was invited to use by the 
hotel manager in which musical instruments were stored. 
The defendant was charged with knowledge of the condi- 
tion and it was error to charge the jury that the defendant 
would not be responsible without its knowledge of the sit- 
uation. (Selby v. Mayflower Hotel, Ohio. Ct. of App.)... 
1 400,352. 


Municipality’s Liability—The plaintiff sustained injuries as a 
result of a fall alleged to have been caused by stepping 
down six or eight inches from the sidewalk to the surface 
of the parkway. The city was not guilty of actionable neg- 
ligence since there was neither an obstruction, defect or 
pitfall in the parkway that caused the plaintiff's fall and 
injury. (McKinley v. City of Chicago, Ill. App. Ct.)... 
{ 400,340. 


Dog Owner’s Liability —A verdict found in favor of the de- 
endant in an action to recover damages for injuries sus- 
tained as the result of being bitten by an alleged vicious 
dog owned by defendant was proper since the defendant 
established by the preponderance of the evidence that the 
dog was docile and free from malicious habits, (Fowler v. 


Helck, Ky. Ct. of App.).. .§ 400,336, 


Res Ipsa Loquitur.—The plaintiff, while engaged in serving a 
customer, sustained injuries when a bottle of beer exploded 
and a piece of glass was driven into his right eye. The 
doctrine of res ipsa loquitur did not apply as the transaction 
was not in the exclusive control of the defendant. (Slack v. 


Premier-Pabst Corp., Del. Supreme Ct.).. . 400,347. 


Railroad’s Liability—The plaintiff's leg was crushed when he 
was thrown from the defendant’s train while attempting to 
pass from one car to another. The denial of the defendant’s 
motion for directed verdict was proper since the jury could 
well say that the keeping of the vestibule doors open was 
negligence. (Holle v. Delaware, Lackawanna & Western 


R. R. Co., N. J. Ct. of Errors and App.). . . 400,348. 


Assumed Risk.—Decedent, a carpenter, was employed by the 
defendant to overhaul and air-condition certain passenger 
coaches. It was customary when the air-conditioning was 
near completion, for the plumbers to turn the steam into 
the coaches to test the heating apparatus and this was done 
while the workmen were at work on the inside of the 
coaches. Decedent died as the result of over-heat and in 
an action to recover for his wrongful death the lower court 
properly directed a verdict for the defendant since the 
decedent assumed the risk of continuing to work with 
knowledge of the circumstances, (Tucker’s Admr. v. Louis- 


ville & Nashville R. R. Co., Ky. Ct. of App.) .. .] 400,337. 


Paragraph ({]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Shipments in Bulk.—The plaintiff was consignee of some 
melons shipped in bulk over the defendant railroad, which, 
upon arrival, were badly cracked and bruised from jarring 
and jolting during transportation. The loading of the 
melons in bulk was not negligence but the carrier was 
liable for negligently handling the cars since such negli- 
gence was the cause of the damage to the melons. (Bron- 
stein v. B. & O. R. R. Co., U. S, Dist. Ct., E. D. of Pa.)... 
{| 400,341. 


Sewers.—The plaintiff's premises were invaded by sewerage 
and surface water which was alleged to have been caused 
by the construction of the sewers. It was error to submit 
to the jury the question of whether the plaintiff’s premises 
were invaded by sewerage and surface water caused by the 
insufficiency of the town sewer since no evidence was intro- 
duced that the plaintiff's premises were invaded by surface 
water coming from the defendant’s sewer. (Ne/son v. Town 
of Northumberland, N. H. Supreme Ct.) . .{[ 400,346. 


Statute of Limitations Bar to Negligence Action.—Where the 
plaintiff's evidence failed to show that the logging opera- 
tions complained of had taken place within the three years 
prior to the institution of the suit, he was barred by the 
statute of limitations. (Hooper v. Carr Lumber Co., N. C. 
Supreme Ct.). . .§ 400,360. 


Evidence of Market Value.—In an action to recover for dam- 
ages to a shipment of melons it was not necessary for the 
plaintiff to prove the fair market value of the damaged 
melons separately, as the customary business practice was 
not to sell bruised melons alone, but to sell the run-of-the- 
car. (Meltzer v. Pa. R. R. Co., U. S. Dist. Ct., E. D. of Pa.) 

. | 400,342. 


* LIFE x 


Misrepresentations in Application.—Where the applicant au- 
thorized the insurance agent to act as his agent for the 
purpose of answering application questions relative to his 
medical history, it was held that the insured was bound by 
the answers so made. Consequently, the defense of material 
misrepresentations in the application was available to the 
insurer. (Jndovina v. Metropolitan Life Ins. Co., Pa. Su- 
preme Ct.).. .§ 500,312. 


Incontestability Clause—A clause making the policy incon- 
testable after two years from its date of issue “except as 
to provisions and conditions relating to disability and 
double indemnity benefits” does not preclude a suit by the 
insurer to cancel the disability and double indemnity pro- 
visions, on grounds of alleged fraud in the procurement of 
the policy, instituted more than two years after the date 
of issue of the policy. (New York Life Ins. Co. v. Bonasso, 
W. Va. Supreme Ct. of App.).. .§ 500,327. 


Angina Pectoris.—The defense to a suit on a life policy was 
raudulent representations in the application. The defense 
alleged that insured died of angina pectoris, from which he 
had suffered on several occasions. However, it was not con- 
clusively proved that insured died of angina pectoris, nor 
that insured knew he was suffering from said affliction. 
Consequently, it could not be said that he wilfully concealed 
a fact which enhanced the risk, and it was held that the 
jury was authorized in returning a verdict in favor of the 
plaintiff for the face value of the policy. (Life and Casualty 
Ins. Co. v. Blackburn, Ga. Ct. of App.)...§ 500,316. 


Accidental Death.—In denying double indemnity for the death 
of an assured, it was said that when one, committing a 
humiliating and brutal assault upon another, is killed, the 
killing is a natural sequence and not an accident. (Beckley 
Nat. Esch. Bank, Adm. v. Provident Life & Accident Ins. 
Co., W. Va. Supreme Ct. of App.).. .§ 500,326. 


Group Insurance.—An employee’s payment to his employer of 
a premium due on a group policy does not constitute pay- 
ment to the insurer, since the employer is not the agent of 
the insurer. (Mariotti v. Metropolitan Life Ins. Co., N. J. 
Ct. of Errors and App.).. .[ 500,319. 


Total Disability—The issue in a suit on a war risk policy was 
whether the veteran was totally disabled. His work record 
showed that he had been employed by his brother from 
time to time. However, when evidence was adduced to 
show that he would have been unable to hold a job under 
a less sympathetic employer, the issue was one for the jury. 
(Lemming v. United States of America, U. S. Dist. Ct., E. D. 
Ill.) . . .§ 500,321. 


War Risk Insurance.—In a suit on a war risk policy, plaintiff 
moved for permission to copy and photograph certain 
records and papers. He was entitled to have access to the 
records of government hospitals and government doctors, 
for the purpose of copying them, but could not remove 
them from the custody of the government in order to 
photograph them. The motion was denied as to work 
records kept by private companies, since the government 
was no more in control of those companies than was the 
plaintiff. (Galanos v. The United States of America, U. S. 
Dist. Ct., Mass.).. . 500,325. 


Inter Vivos Gift of Policies—Declarations made by decedent 
were held to be admissible in evidence and, when taken in 
connection with the surrounding circumstances, were held 
to show a valid gift inter vivos of decedent’s insurance 
policies. (Mutual Life Ins. Co. of N. Y. v. Holley, Adm. et al., 
N. Y. Ct. of App.).. . | 500,320. 


Insect Bite—The insured died from blood poisoning, which 
the plaintiff alleged resulted from an insect bite. It was 
held that an insect bite resulting in death was within the 
coverage of the accident policy, and that the plaintiff had 
proved by a preponderance of the evidence that the cause 
of the infection and death was the bite of the insect. 
(Spackman v. Benefit Association of Ry. Employees, Utah 
Supreme Ct.).. . 500,317. 


Cancellation.—In its complaint for cancellation of a life policy 
because of misrepresentations in the application, the insurer 
alleged that although insured was dead, no claim had been 
made on the policy, which would become incontestable in 
another month. It was held that the allegations were suffi- 
cient to support an equity suit for cancellation and rescission. 
(Union Central Life Ins. Co. v. Burger, U. S. Dist. Ct., S. D. 
N. Y.)...§ 500,324. 


Disposition of Proceeds.—When insured died, his beneficiary 
was a minor and, pursuant to the terms of the policy, the 
proceeds were to be paid to the minor’s guardian. It was 
held that payment should have been made to the guardian 
of the estate, and the insurer had not fulfilled its contractual 
obligation by making payment to the guardian of the mi- 
nor’s person, (Daniels v. Metropolitan Life Ins. Co., Pa. 
Superior Ct.).. . J 500,328. 


Misrepresentation of Facts Material to Risk—Even though 
no intention to defraud be shown, a policy will be voided 
if facts which are material to the risk are proved to have 
been falsely stated in the application. (Home Life Ins. Co. 
v. Austin, N. J. Chancery Ct.).. .§ 500,323. 


Change of Beneficiary.—In an interpleader suit to determine 
the ownership of insurance proceeds, the divorced wife o 
insured introduced a document wherein insured had prom- 
ised not to displace her as the designated beneficiary. The 
document was held to be ineffective, however, since it re- 
vealed no consideration for the promise, and there was no 
testimony tending to prove any. (Shepler v. Pennsylvania| 
R. R. Co., Pa. Supreme Ct.).. .§ 500,314. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Death of Fireman.—Insured, a fireman, died while on duty at 
a fire. Plaintiff claimed that the physical exertion, excite- 
ment and strain upon his heart accidentally caused his 
death. However, when it was shown that insured was sub- 
ject to attacks of angina pectoris, it was held that the 
death was caused directly or indirectly by that disease, and 
plaintiff was denied recovery of accidental death benefits. 
(Schroeder v. Police and Firemen’s Ins. Assn., Ill. App. Ct.) 
. . . 500,329, 


Renewal Commissions.—In an agent’s suit for renewal com- 
missions, his contract was construed as excluding term in- 
surance in computing the amount of commissions due. 
Furthermore, it was held that the agent was indebted to 
the company on a note accepted on a policy he had written, 
and when the indebtedness was deducted from the com- 
missions due him, the agent was entitled to nothing. (New 
York Life Ins. Co. v. Reynolds, Tenn, Ct. of App.) . . .] 500,318. 


Appeal and Error.—Plaintiff was nonsuited for failure to give 
notice and proof of death. The appellate court ruled the 
nonsuit erroneous, and held that since the parties had ac- 
quiesced in the trial court’s ruling that the evidence on the 
question of coverage was sufficient to go to the jury, the 
defendant was precluded from contending that the nonsuit 
should be affirmed on that ground. Defendant petitioned 
for a rehearing, alleging that it had consistently urged a 
nonsuit on the dual grounds of failure to give notice and 
noncoverage. However, a careful review of the record 
showed that it had been properly interpreted, and the peti- 
tion was dismissed. (Gorham v. Pacific Mut. Life Ins. Co., 
N. C. Supreme Ct.).. .§ 500,313. 


Waiver.—Insured had paid a monthly installment during the 
first week of the month in which payment was due, and the 
insurer had cancelled the policy. However, from evidence 
introduced, a reasonable inference could be drawn that de- 
fendant’s manner and custom of handling its insurance 
business over a period of many years amounted to a waiver 
of strict compliance with the terms of the contract with 
reference to the payment of dues within the calendar month 
for which they became due. It was not error to submit the 

uestion of waiver to the jury. (Wimberly v. Sovereign 
amp, W. O. W., S. C. Supreme Ct.).. .[ 500,315. 


Federal Jurisdiction—In a suit for reinstatement of a life 
policy, the issue in the federal court was whether the 
amount requisite to jurisdiction was involved. Although 
plaintiff would receive paid-up insurance equal to the face 
amount of the policies for a term if reinstatement was 
denied, it was shown that she would thereby be denied the 

rotection of the double indemnity clause, which provided 
or indemnity in an amount in excess of the jurisdictional 
requirement. Plaintiff's motion to remand was denied. 
(Oshry v. Mutual Life Ins. Co. of N. Y., U. S. Dist. Ct., 
Mass.).. . J 500,322. 


* 


Rider to Insurance Policy—Where a rider was attached to a 
policy to extend its coverage to a truck used by the 
assured and owned by complainant, it cannot be contended 
that after the severance of relations between the user and 
owner of the truck, the policy still covered the independent 
operation thereof. (Stanford v. Concordia Fire Ins. Co., 
Tenn. Ct. App.).. . J 700,869. 


Oncoming Cars.—Plaintiff stopped his car at intersection be- 
fore proceeding to turn left, and, upon looking for traffic, 
saw one car about 300 feet away. As he was half way across, 
he looked again and saw two cars side by side apparently 
racing each other and approaching at a terrific speed. The 
court held that the question of plaintiff's contributory negli- 

ence should have gone to the jury. (Wassmer v. Public 
Corvics Electric and Gas Co., N. J. Ct. Err. & App.) 
q 700,885. 


AUTOMOBILE 


Intersection Collision—Where the evidence introduced in an 
action to recover for injuries received in an intersection 
collision is sufficient to sustain a verdict in favor of the 
plaintiffs, there is no error in the court’s refusal to direct 
a verdict for defendant. (Waud v. Van Landuyt, Ill. App. 
Ct.).. . 700,876. 


Plaintiff’s Conduct the Cause of Intersection Collision.—Where 
the plaintiff drove at an excessive speed, thereby causing 
his car to slide in front of defendant’s car which had come 
to a standstill after entering an intersection, it was the 
plaintiff's conduct that led proximately to the accident. 
(Vincent v. Simon, La. Ct. of App.).. .J 700,893. 


Collision with Cab.—A judgment for defendant in an action 
by plaintiff to recover for damages sustained in a collision 
with defendant’s taxicab was reversed because of error in 
allowing too many instructions to be given on defendant’s 
behalf, many of which were argumentative and prejudicial. 
(McMahan v. Daugherty, Ill. App. Ct.). . . | 700,886. 


Extent of Pedestrian’s Recovery.—Where a preponderance 
of the evidence indicated that the plaintiff pedestrian was 
not intoxicated, and that he was conducting himself prop- 
erly when struck, the plaintiff is entitled to recover damages 
for his injury and suffering, but not for a disputed disposi- 
tion to hernia as a result of the accident. (Coleman v. Danos, 
La. Ct. of App.).. . 700,892. 


Car Out of Control.—In an action for damages on account of 
injuries sustained by a pedestrian who was hit by defend- 
ant’s car as she crossed the street, the facts justified a 
finding that the car was driven negligently and was not 
properly under the driver’s control. The issue as to contrib- 
utory negligence was resolved in plaintiff’s favor. (Bock 
v. Sellers, S. D. Supreme Ct.).. . J 700,890. 


Pedestrian’s Degree of Care.—Charges of the court to the jury 
relative to the degree of care to be exercised by a pedestrian, 
whose eyesight was defective, in crossing a street were 
upheld. Jury’s verdict for defendant was affirmed. (Kerin 
Adm’r v. Baccei, Con. Supreme Ct. of Err.).. . 700,882. 


Failure to Look Out.—The duty of those in charge of automo- 
biles to look ahead never ceases and the failure to see that 
which could have been seen by the exercise of due dili- 
gence does not absolve the motorist from liability. (Bodin 
v. Texas Co., La. Ct. of App.). . .] 700,895. 


Pedestrian Injured.—Plaintiff was injured through being struck 
by defendant’s car as he was crossing the street. Judgment 
was rendered for plaintiff and error assigned on appeal was 
held to be without merit. Under conflicting facts, it was 
proper to leave the question of contributory negligence to 
the jury. (Shephard v. Smith, Wash. Supreme Ct.) . . . J 700,870. 


Bus Driver’s Agreement with Passenger.—Plaintiff claimed 
that the driver of the bus on which she and her brother were 
passengers had made a special agreement to let them off 
at a particular place and that in letting them off at a differ- 
ent place, the driver breached said agreement. There was 
shown to have been an honest misunderstanding on the 
part of the driver as to the place where they wanted to get 
off. No recovery was allowed. (Dixie Greyhound Lines, Inc. 
v. Everett, Miss. Supreme Ct.).. .J 700,891. 


Contributory Negligence.—The driver of an automobile must 
have his car under such control as to be able to stop it 
within the distance which his headlights project, and failure 
to do so makes him guilty of contributory negligence in 
case of an accident. (Broussard v. Mangun, La. Ct. of App.) 

{ 700,896. 


Broken Neck.—Where it was shown that an injury described 
as a broken neck might be minor and consist only of dam- 
aged ligaments, a judgment for $8,166 was reversed. (Safety 
Cabs, Inc. v. Bohannon, Fla. Supreme Ct.).. . | 700,867. 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Failure to Prove Negligence or Lack of Contributory Negli- 

ence.—No recovery was had where the plaintiff’s evidence 
ailed to substantiate the items of negligence alleged in the 
defendant’s operation of a train, but instead indicated that 
the plaintiff had not maintained a proper lookout before 
going upon the tracks. (Ashy v. Missouri Pacific Railroad 
Co., La. Ct. of App.).. . J 700,894. 


Declaratory Judgment.—In an action for a declaratory judg- 
ment as to the applicability of a motor vehicle liability 
policy, it was error to dismiss certain parties who had insti- 
tuted suits against the insured, but it was not error to enjoin 
the institution of additional suits by other injured persons. 
(Central Surety & Insurance Corp. v. Norris, U. S. C. C. A,, 
5th C.).. . J 700,866. 


Discovered Peril.—Where it is evident from the facts that de- 
fendant could not have determined that plaintiff was in a 
position of peril until too late to avoid an impending colli- 
sion, there is no error in the court’s refusal to submit the 
case, Or special issues, on that theory. (Malone v. City of 
Plainview, Tex. Ct. Civ. App.).. . 700,874. 


Wall of Building Hit by Street Car.—Defendant’s street car 
was knocked off its track by a truck, the driver of which 
admitted his fault, and thereby forced over a sidewalk and 
into the wall of the building where plaintiff was, causing 
the injuries complained of. No liability can be established 
against the street car company under the facts. (Armstrong 
v. New Orleans Public Service, Inc., La. Ct. App.) . . .] 700,887. 


Ownership of Truck.—Plaintiff was injured in a collision with 
a truck owned by defendant at a time when the truck was 
being driven by an employee under the direction of defend- 
ant’s service manager. The errand given the employee to 
do was for the personal accommodation of the sales man- 
ager and the employee was not acting within the scope of 
his employment so as to make the employer liable. (Morris 
v. Thomas, La. Ct. App.) .. .{ 700,888. 


Law of Road.—Error in the court’s charges relative to a 
driver's right to assume that other drivers will use the 
highways lawfully, to the speed at which a vehicle may be 
operated, to lights required, to right of way and to the 
definition of proximate cause, is grounds for the reversal 
of a judgment in favor of plaintiff who sustained injuries 
when the car in which she was riding collided with defend- 
ant’s car at an intersection, (Blackford v. Kaplan, Ohio 
Supreme Ct.).. .§ 700,881. 


Comparative Negligence——Where pedestrian was found to 
have been negligent in starting to cross railroad tracks 
when gates were lowered and defendant was found to 
have also been negligent, judgment in favor of pedestrian’s 
husband for loss of consortium and medical expenses was 
affirmed under the doctrines of last clear chance and com- 
parative negligence. (Kenan, Jr. v. Withers, Fla. Supreme 
Ct.) .. .¥ 700,863. 


Respondeat Superior.—An owner of a car which was being 
driven at the time of the accident by a person to whom 
consent had been given by an employee, who had possession 
of the car contrary to the rules of the company, is not 
liable for the negligent operation thereof by such third 


person. 
{| 700,868. 


(Ford Motor Co. v. Floyd, Fla. Supreme Ct.) 


Second Injury Resulting from First.—In an action to recover 
for injuries sustained when defendant negligently drove his 
car into plaintiff, who was waiting for the car to pass, the 
court properly allowed an amount for a subsequent injury 
sustained by plaintiff when he fell while attempting to use 
crutches which were necessitated by the first injury. 
(Squires v. Reynolds, Conn. Supreme Ct. of Err.).. .§ 700,884. 


Dangerous Condition of Street.—A municipality is liable under 
a public liability act for damages resulting from an accident 
caused by the dangerous condition of a city street at a rail- 
road crossing, the city having notice of such condition and 
failing to remedy the same. (Arellano v. City of Burbank, 
Calif. Supreme Ct.).. . J 700,880. 


Family Car.—In order to impose liability upon the owner of a 
family car for injuries sustained by plaintiff where the car 
was being driven by the owner’s adult son on a personal 
trip, it must be shown that the use of the car was on the 
owner’s business and under his control, (Hildock v. Grosso, 
Pa. Supreme Ct.).. . | 700,864. 


Scope of Employment.—Plaintiff was injured as he attempted 
to cross a highway, being struck by a car driven by defend- 
ant’s employee. The car was owned by the employee, but 
the company knew that he often used it in moving about 
on his job and so sanctioned such use. The plaintiff was 
found not to have been contributorily negligent and judg- 
ment for plaintiff was affirmed. (Webster v. Mt. States Tel. 
& Tel. Co., Mont. Supreme Ct.).. . J 700,862. 


Presumption as to Death. Where husband, whose heir plaintiff 
claimed to be, and wife were killed in a collision, the law 
raises a presumption that the husband outlived the wife. 
No proof being introduced to rebut such presumption, 
ylaintiff’s right as sole heir is established. (Carmody v. 
Bowell, Calif, Dist. Ct. App.) . . .[ 700,879. 


Elements of Recovery.—In an action to recover for damages 
caused in a collision for which the court found the defend- 
ant to be responsible, a plaintiff may recover a sum ex- 
pended for renting another vehicle while his car was laid 
up for repairs and a sum paid to a woman to perform his 
wife’s household and other duties which she was unable to 
perform on account of injuries sustained by her in the 
same collision. (Hanson v. Costello, Conn. Supreme Ct. of 


Err.).. . | 700,883. 


Burden of Proof.—In a collision between a car and a truck 
which had just entered the highway on which the car was 
traveling, the truck driver was killed, the driver of the car 
injured, and both vehicles damaged. Actions were filed on 
behalf of both parties against the other and the court found 
that the facts established do not in either case maintain the 
burden of establishing actionable negligence. (Zimmer, 
Adwm’r v. Hill, ll. App. Ct.). . .§ 700,877. 


Lack of Evidence.—Where plaintiffs established that they 
were injured in an accident while riding as guests in de- 
fendant’s car, but failed to introduce any evidence as to 
how the accident occurred, there was nothing warranting 
the submission of the case to the jury and a compulsory 
nonsuit was proper. (Lithgow, Exrx. v. Lithgow, Pa. Su- 
preme Ct.)...{ 700,865. 


Survival of Actions —Where a plaintiff in a personal injury 
action dies pending an appeal from an order directing a 
verdict in favor of the defendant employer, the action 
abates and the appeal should be dismissed. (Reider, Adm’x 
v. Aqueduct Construction Co., Calif. Dist. Ct. App.)... 
¥ 700,872. 


Loss of Support and Society—A minor child suing on account 
of the death of her mother in a collision with the car of 
one defendant, which had swerved over to the wrong side 
of the road to avoid the other defendant’s truck, which was 
parked partly on the highway, is entitled to damages for 
loss of support and of society. (Williams v. McDowell, 
Calif. Dist. Ct. App.).. . 700,878. 


Auditor’s Findings.—Auditor’s findings relative to relationship 
existing between defendant and third party to whom caf 
was loaned are not binding on plaintiff who introduced re- 
port into evidence. (Boyas v. Raymond, Mass. Supreme Jud. 


Ct.) . . . J 700,875. 


Paragraph ({]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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